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California Supreme Court Paves Way to Challenge  
Out-of-State Choice-of-Law Provisions in Insurance Policies

Overview

In August 2019, the California Supreme Court pronounced California’s “notice-prejudice” 
rule to be fundamental public policy of the state, allowing California policyholders to 
argue it precludes enforcement of choice-of-law provisions that would otherwise impose 
strict notice requirements on insureds.  (  (2019) 8 
Cal.5th 93, 110.)  The Court further held the notice-prejudice rule also applies to “consent” 

.)

The “notice-prejudice” rule precludes an in-
surer from denying coverage where an insured 
gives notice of a claim that is technically un-
timely under the terms of an occurrence-based 
insurance policy.  Under this rule, an insured 
will be excused from strict compliance with a 
notice requirement unless the insurer can prove 
it suffered actual prejudice as a result of re-
ceiving the “untimely” notice from its insured. 
Similarly, consent provisions require insureds 
to obtain preapproval from their insurers before 
incurring any costs for which they will be seek-
ing coverage.

In , , the insurance compa-
ny obtained summary judgment on the grounds 
that its insured did not give timely notice of its 
claim and did not obtain timely consent before 

choice-of-law provision, the policy was governed 
by New York law, which required strict compli-
ance of notice provisions for policies issued out 
of the state.  On appeal, the Ninth Circuit sought 

on how to address the choice-of-law issues.

Case Summary

Pitzer College, as part of the Claremont Col-
leges, procured an insurance policy from Indian 
Harbor Insurance Company covering legal and 
remediation expenses resulting from pollution 
discovered during the policy periods.  The policy 
had a choice of law provision designating New 
York law and imposed strict notice and consent 
obligations on the insured.  While New York law 
recognizes a notice-prejudice rule for policies is-
sued within its state, the rule does not apply to 
policies issued outside the state.

In January 2011, Pitzer discovered ground 
contamination at the site of a new dormitory it 
was building on campus.  Upon determining re-
mediation would be required, and with pressure 
to complete its dormitory prior to the 2012-2013 
academic year, Pitzer determined to undertake 
the remediation as soon as possible.  After envi-
ronmental consultation, Pitzer commenced re-
mediation in March 2011, which was completed 
a month later at a cost of approximately $2 mil-
lion.  Thereafter, in July 2011, Pitzer gave notice 
of the contamination and remediation to Indian 
Harbor.  Indian Harbor denied coverage on the 
grounds that Pitzer (a) failed to give notice as re-
quired under the policy’s notice provision, and 
(b) failed to obtain Indian Harbor’s consent be-
fore incurring remediation expenses.

-
bor removed to federal court.  There, Indian 
Harbor moved for summary judgment, con-
tending it was not required to indemnify Pitzer 
for the reasons stated in its denial of coverage.  
The district court granted Indian Harbor’s mo-

applying New York law, Pitzer’s untimely notice 
excused Indian Harbor’s obligations.  The dis-
trict court separately found Pitzer had not com-
plied with the policy’s consent provision when 
it incurred the remediation expenses, rejecting 
Pitzer’s argument that the expenses were in-
curred on an emergency basis.

Pitzer appealed to the Ninth Circuit, which 
-

fornia Supreme Court:  (1) Is California’s notice-
prejudice rule a “fundamental” public policy for 
purposes of a choice-of-law analysis?  (2)  If so, 
does the notice-prejudice rule apply to the poli-
cy’s consent provision?

(continued on page 17)
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California Supreme Court Paves Way...
(continued from page 16)

Under California’s notice-prejudice rule, an 
insurer must prove that an insured’s late no-
tice of a claim has substantially prejudiced its 
ability to investigate and negotiate payment for 
the insured’s claim.  It is not enough that no-
tice be late—the insurer must show actual and 
substantial prejudice.  This means the insurer 
must prove “a substantial likelihood that, with 
timely notice, and notwithstanding any denial of 
coverage or reservation of rights, it would have 
settled the claim for less or taken steps that 
would have reduced or eliminated the insured’s 
liability.”

-
damental public policy of the state, the Court 
cited the inability to waive the rule by contract 
under California law, the rule’s purpose to pro-
tect insureds against the “inherently unbal-
anced” and “adhesive” bargaining power pos-
sessed by insurers, and the protections of the 
public interest by not shifting costs of harm in-
tended to be covered by insurance policies.  As 
recognized by the Court, “the essential part of 
the contract is insurance coverage, not the pro-

notice requirement serves to protect insurers 
from prejudice, … not … to shield them from 

-
cal escape-hatch.”  

Although the Court held the notice-prejudice 
-

icy, it did not resolve the issue of whether it ap-
plied in the underlying dispute.  The Court left 
it to the Ninth Circuit to determine whether the 
remainder of the choice-of-law analysis com-
pelled applying the notice-prejudice rule over 
the policy’s governing law provision. 

Turning to the issue of whether this newly-
anointed fundamental public policy should ap-
ply to the consent provision, the Court deter-

but not third-party coverage.

Guiding this decision was the recognition 

must not ignore the damage once it is discov-
ered, or otherwise prejudice the insurer’s ability 
to investigate and cover the loss.”  Conversely, 

with complete control and direction of the de-
fense’” such that “the decision to pay any re-

mediation costs outside the civil action context 
raises a judgment call left solely to the insurer.”  
In the latter context, these provisions (otherwise 
known as “no voluntary payment” provisions) 
prohibit an insured from unilaterally settling a 
claim before the establishment of the claim or 
any denial of coverage by the insurer.  Recogniz-
ing the insurer’s right to control the defense and 
settlement as paramount in the context of third-
party coverage, the Court declined to apply the 
notice-prejudice rule to consent provisions in 
third-party policies. 

Ultimately, the Court declined to resolve 
whether the notice-prejudice rule applied to 
the consent provision in the underlying dispute 
because the parties vigorously disagreed as to 

party or third-party coverage.  The Court left 
that matter to be decided by the Ninth Circuit 
as well.

Takeaways

Following , there are two ma-
jor takeaways of which insurance practitioners 
should be mindful:

Insureds have a strong basis to challenge 
choice-of-law provisions that would otherwise 
deprive them of California’s notice-prejudice 
protections for tendering claims to their insur-
ers; and

California’s notice-prejudice rule if they have 
incurred insurable expenses prior to obtaining 
approval from their insurers.  Conversely, for 
third-party coverage, insureds will be expected 
to obtain prior approval before incurring any 
such expenses if they hope to recover them from 
their insurers, absent establishing that such 
expenses were incurred on an emergency basis.

Regardless, the case emphasizes the impor-
tance of tendering claims promptly to avoid or 
minimize the risks otherwise protected by the 
notice-prejudice rule.

-
-


